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| wak carried fo far by the Athenians *, tha hair hpi wha, 
or accuſation againſt any one, 'who ſhould even propoſe a 
Inconſiſtent with the conſtitution, was attended with fled * 
nalties on the bold innovator. I will add the opinion of a mo- 
dern writer, which perhaps may have more weight ; Vattel*, 

a juriſt of a clear and capacious underſtanding, and in the 
councils of a arbitrary court, argues againſt ſuch right of le- 
ators to ſubyert the fundamental laws, in as much as no- 
thing leads us to think that the ſociety was willing to ſub- 

mit the conſtitution itſelf to their pleaſure. In ſhort (ſays - - 
dhe) they derive their power from the conſtitution, bow then 
s eun they change it, without deſtroying the foundation of their 
. authority? - Yet, on the other hand, he expreſſes his opi- 

nion, that if our houſes of parliament were to enter into a de- 
bate on ſupprefling themſelves, and inveſting the king with the 
fall and abſolute government, and the whole nation were volun- 
tarily filent on ſuch the pole procedure, this would amount, 
5 gt 1 tare people's approbation of that act of 
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II. ene bus fur attempted to explain the general na- 
ture of Legiſlative Authority, I proceed to treat in a more cur- 

| - ory manner of the Executive Power. To ordain, is evidently 
an exertion of more eminent dominion, than to expedite the 
_ things ordained. But though executive power, conſidered ab- 
ſtractedly as ſuch, is a leſs e ee at than that which 1 
have at large defcribed ; yet the perſon intruſted with. it may, 
and ought, alſo to have voice'in making laws. Such 
| of legiſlative power is eſſential to maintain the 
high digni ty of the ſupreme executive — and to ſecure 
the obedience and reverence of his fubjeQs.”; 
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But there is. much leſs dread of oppreſſive inſtitutions, where 
thoſe who are convoked to enact laws, are to be ſeparated as 
ſoon as they have accompliſhed this duty, and to become private 
citizens again, fubject, in common with others, to the ordinan- 
ces they have made. For it is not neceſſary, that legiſlators 
- ſhould be conſtantly aſſembled, eſtabliſhing new proviſions: al- 
though the vigilance'and . _ ere con ne. papa muſt be in- 
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151 p 03.4 wp 
Ir ie ib obſeredtle, chat laws e in en n 
. iy refer many things, as perſons, time, place, or manner, t6 
the diſcretion of the executive Thus it may be a 
fundamental rule of polity, that national councils ſhall fre- 
quently, or on urgent occaſions, be aſſembled; but when or 
here in particular, may be left to the executive power to de- 
termine. 80 too the public affairs muſt be conducted in vari- 
ous departments of the ſtate, But the diſpoſal of old, and a 
Limited right of new employments, may properly be- 
long to the executive ſovereign, this delegation of 
to fit ſubſtitutes comprizing indeed great part of his exalted 
function. Wherefore Ariſtotle divided the adminiſtration of 
government into three. parts; conſultation about public n 
the nen af magiſtrates _ eee 


eee mention fiſcal a8 2 ee branch of 
oil power : which ſeems a oi diſtinction. Laws of 
revenue and taxation muſt be made by the ſame authority as all 
others: to adminiſter them when made, is the office of the exe- 
_ cutive magiſtrate: though indeed, in conſtitutions like ours, the 
miſmanagement of the the public treaſure may more peculiarly be- 
come matter of complaint in aſſemblies repreſenting the body of 
a people, ge an e e e of accu 
ation. 
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FARTHER, it is one great end of civil ſociety, that the 
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| cerutrences, here age are filent, T appear Aa dangerous 


In. k The e judicial power of the ate; which hath the 


in ion of the laws, is, in its eſſential nature, 
diſtin from the executive; though that may, without any po- 
2 incongruity, nominate the perſons who are to fit-in judg- 


a I have before remarked, that the ſpecies of civil autho- 
— brd exerciſed among men was probably of the judicial kind. 
Controverſies left to the litigants themſelves, uſually ended in 
force; and it was ſoon found* expedient, before laws were 
enacted, to reſort to ſome reputedly wiſe and impartial arbitra- 
tor. When afterwards poſitive inſtitutions were framed, the 

fame reaſoning gave judicial power to men diſintereſted in the 

event. It then became the duty of thoſe inveſted with this 
high character, to ſcrutiniſe the true and juſt interpretation of 
the eſtabliſhed code. After ſuch rational improvement in po- 
lity, this magiſtracy included in it leſs of empire and command, 
than the legiſlative or executive ; but from its importance, and” 
the qualities eſſential tothe due diſcharge of it, hath ſuffered little, 
If e. abatement of its priſtine dignity. Merequeſtionsof doubt- 
8 „in , be decided by ordi ca ties: p 
in 17 15 6 rarely, a leſt by our early polity, the 
province of the judicial But that is a ſmall exonera- 


tion. In all highly civilized, Free, and commercial countries, a 
due performance of the judicial office muſt require a conſpicu- 
ous degree of natural ſagacity, improved by ſtudious reſearches; 
while the difficulties ariſing from the apparent oppoſition of 


conveyed in rr terms, or from the ſuppoſed repugnance of 
a principle of equity to the literal meaning of a poſitive law, 
exerciſe the tribunals in intricate and incteafing litigations, po 
The importance of the taſk, and the ſplendor, of the neceſſary 
qualifications, - concur in beſtowing a ſanRity on the perſons of 
Judges, and veneration on their decisions. 3 Ae, 22 
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them. For as the civil inſtitutions of every country are partly 
of moral and partly of poſitive obligation, ſo the ſame diſtinc- 
Tyles relating to the i dune of different. — 
"Rates. Whatever in this behalf reaſon dictates as a duty of na- BE OY”, 
' tural juſtice, forms the neceflary law of nations. This is of 885 7 
——— 7 obligation. On the other hand, _ 4 : 
ip by treaty, er cuſtone'Prevail by 2 
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- fitive laws of nations. Theſe rules may indeed be varied by e 
ſubſequent condentions: but n ſtate can, by its p e ordi- , 
© | Dances, prejudice any part of the law of nations, any more than. 8 
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the Laws of -EnctuanD, 
by which they have been either exafed or 


- Geral afts/ of uniformity. pang nova amt 
the ſtatute, which ratifies and gives a parliamentary force and 
function to canons made in England before the twenty- fifth year 
of che teign of Henry the Eighth, until a review thereof ſhould 
de had by thirty-two perſons, (whom the king is impowered 
| to appoint) fixteen of the clergy, and fixteen of the tem poralty, 
of the upper and nether houſe of parliament. This act con- 
ms thoſe decrees of our Engliſh councils, commonly called 
legatine and provincial conſtitutions, printed with annotations, 
under the name of Lyndwood's Provinciale, and generally, I be- 
lieve, received as law before this parliamentary ratification. But 
the canon here made in the year 1603, (which are uſually 
uunderſtood by the term canons) / ſubſeqquent te this law, 
receive no confirmation by it, and have been ſolemnly * 
eil not to bind the laity, becauſe not enacted by the common 
conſent of the realm. That is, they are not binding on the 
laity proprio vigore, as it is expreſſed, or on account of cheir 
having been enacted in convocation. For ſome of theſe laſt. 
mentioned canons are only declaratory of the antient canon law; 
which, provided it hath been received in uſe amongſt us, und is 

not repugnant to the king's prerogative, nor to any ſtatute or 
expreſs rule of che common lau, is ill oonſidered as of force? 
in Eagland, or as we ſhould rather ſay, 
have before obſerved) forms part of the common law, part of 
the ecclefiaftical polity of che realm. Many of our 
cecleſiaſticl laws” are uadoubtedly-of foreign crtrectian, and 
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obſerve of the canon law, that to it we muſt aſcribe * the 
of the benefit of clergy ; which privilege is, however, 
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ie authority of the canon and civil law in general prevails, 
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4THE Law of Nations is another conſtituent 
jurifprudence, and has always been moſt liberally adopted and at- 
tended to by our municipal tribunals, in matters where that 
rule of deciſion was proper to be reſorted to, as queſtions re- 
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1 d Teer occaſions of /| eſpecially fince the 
great \extenſion.. of commerce, and intercourſe with foralges 
traders, is called the law of merchants. This ſyſtem of gene-- 

rally received law has been admitted to decide e een 
touching bills of exchange, policies of inſurance, and other 
mercantile tranſactions, both how the ſ of any 
power, and (for the ſake of uniformity) w natives of this 
realm only, have been intereſted. in the eren Its, doctrines 
haye of late years been wonderfully elucidated, and reduced to 
rational and firm principles, in a ſeries of litigations before a 
judge, long celebrated for his great talents, and extenſive learn- 


ing in general juriſprudence, and ſtill more venerable for his 
animated love of juftice. Under his able conduct and direction, 


many of theſe cauſes have been tried by a jury of merchants 
in London; and ſuch queſtions of this kind as have come be- 
fore the court of King's Bench in term tine, are an 
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